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BROTMAN, District Judge:*

This action is before the court on Virgin |slands
Conservation Society's ("VICS' or "the petitioner") petition for
wit of review of the decision of the Coastal Zone Managenent
Committee ("CZM Committee") granting Sugar Bay Land Devel opnent,
Ltd.'s ("Sugar Bay") application to build a hotel and marina, and
the Board of Land Use Appeals (the "Board") decision affirmng
the CZM Committee.? For the reasons set forth below, the actions
of the CZM Committee and the Board are vacated and remanded with

di recti ons.

.  FACTUAL AND PROCEDURAL BACKGROUND

At the center of this case is a struggle between
envi ronnent al conservation and econom ¢ devel opnent. The stage

on which this struggle is set is Salt River Bay, an area | ocated

The Honorable Stanley S. Brotman, United States District
Court for the District of New Jersey, sitting by designation.

To date, respondents CZM Conmittee and the Board have
declined to participate in these proceedings. Sugar Bay
petitioned for | eave to intervene, which this court granted on
January 25, 1988.



on the north shore of the island of St. Croix, United States
Virgin |Islands.

Salt River has garnered numerous accol ades, including:

(1) designation as a National Natural Landmark by the
United States and Virgin |Islands governnents;

(2) inclusion on the Departnment of the Interior's National
I nventory of Critical Wetlands;

(3) partial designation as a National Historical Landmark;
and nost recently,

(4) establishnent as the Salt River Bay National Hi storical
Park and Ecol ogi cal Preserve at St. Croix, Virgin Islands, by the
United States Congress. Omibus Insular Areas Act of 1992, P.L
102-247.3

As one can easily deduce, Salt River's primary claimto fane
is historical and ecological. As the earliest spot under the
United States flag associated with Christopher Col unbus, and the
haven for nunmerous archeol ogical artifacts, Salt River Bay is
renowned for its historical value. E.g., R App. 479-524.°

The present dispute, however, focuses on the ecol ogical

3Passing this legislation proved to be an enpty gesture, as
Congress never appropriated noney to buy the parkland from
| andowners such as Sugar Bay. See Transcript, Oral Argunent,
Cct. 26, 1993, at 12.

R App." designates citations to the three volune appendi x
Sugar Bay submtted on appeal to the Third Crcuit Court of
Appeals. See infra, text acconpanying note 8 (describing
procedural history of this case).
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inmplications of developing Salt River Bay. Salt River is an area
of unparallel ed beauty and ecol ogi cal bounty, serving as a uni que
crossroads for endangered ocean, reef, and fresh water habitats.
Its beauty has long attracted the attention of developers. In
the 1960's, and again in the 1970's, developers started and
subsequent |y abandoned construction on the site. R App. 296;
Transcript, CZM Committee, COct. 10, 1986, at 4. Unfortunately,
t heir haphazard and ultimtely dooned attenpts at devel opnent
permanent |y damaged the fragile ecostructure. See, e.qd., R App.
296, 397. This sour experience may explain the depth of
community opposition to the latest attenpt to devel op the area.
In July 1986 Sugar Bay applied for permts under the Coastal
Zone Managenent Act, V.I. Code Ann. tit. 12, 8 901 et seq., to
build a 288-unit hotel and convention center, 300-unit
condom ni um conpl ex, and a 157-slip marina on 75 acres of |and
along Salt River Bay. |In support of its application, Sugar Bay
subm tted an Environnental Assessnent Report ("EAR') detailing
the environnental inpact of the devel opnent and pl anned

mtigation measures.® See R App. 278-596.

®An "Environnental Assessment Report" is

an informational report prepared by the permttee
avai l abl e to public agencies and the public in general

which . . . shall be considered by the Comm ssion prior
to its approval or disapproval of an application for a
maj or coastal zone permt. Such report shall include

detailed information about the existing environnent in
the area of a proposed devel opnent, and about the
ef fects which a proposed devel opnent is |ikely to have

4



Despite substantial conmunity and intragovernnenta
opposition, see, e.q., R App. 107-73; Transcript, CZM Comm ttee,
Cct. 30, 1986, at 47-89, the CZM Conmittee approved two permts -
- one for the land portion® and another for the marina portion of
the devel opnent’ -- but inposed a nunber of conditions. See R
App. 174-84 (land permt); R App. 185-97 (water permt). VICS
appeal ed to the Board of Land Use Appeals, which affirnmed the CZM
Comm ttee, but added certain conditions of its owmn. R App. 198-
209.

VICS then petitioned for a wit of review, which this Court
di sm ssed for untineliness without addressing the nerits. See

Virgin Islands Conservation Society, Inc. v. Virgin |Islands Board

of Land Use Appeals, G vil No. 1987-339 (D.V.1. July 31, 1988).

on the environnent; an analysis and description of ways
in which the significant adverse effects of such

devel opment m ght be mtigated and m nim zed; and an
identification and anal ysis of reasonable alternatives
to such devel opnent.

V.l. Code Ann. tit. 12, § 902(o0).

®Mpj or coastal zone permit No. CZX-98-86L was issued to
construct a 288 unit hotel, 300 condom niumunits, a convention
center, a sw nmmng pool, tennis conplex, |obby buildi ng and
related infrastructure.

'Maj or coastal zone permit No. CZX-98-86Wwas issued to
dredge an area 8 feet deep, to construct a 157 slip marina and
performrelated activities, and to dredge a channel to the
entrance to the marina site within the Salt R ver Bay Basin.
Because the water permt was never ratified by the Virgin |slands
Legi sl ature, as required under the CZMA, it may no | onger be
effective. R App. 185; Transcript, Oal Argunent, COct. 26,

1986, at 23.



The di sm ssal was subsequently reversed by the Third G rcuit
Court of Appeals, and remanded for a decision on the nmerits.?

See Virqgin |Islands Conservation Society, Inc. v. Virqgin |slands

Board of Land Use Appeals, 881 F.2d 28 (3d Cir. 1989).

Accordingly, the Court is back to the sane point as in 1989 --
poised to review the granting of the permts by the CZM Conm ttee
and its affirmance by the Board.®

1. THE STANDARD COF REVI EW

Before turning to the standard of reviewin this case, it is
necessary to outline the decision-making structure of the
permtting process. The CZM Conm ssion consists of the
Commi ssi oner of the Departnment of Planning and Natural Resources
("DPNR') and the Director of the Virgin Islands Planning Ofice,
both ex officio nenbers, and fifteen citizen nenbers appoi nted by
t he Governor and approved by the Legislature. V.I. Code Ann.

tit. 12, 8 904(a). O the fifteen, five reside in St. Thomas,

8Revi ew of this case was postponed at both parties' request
pendi ng the passage of federal |legislation to establish a
national park at Salt River. After Congress passed the
| egi sl ation without providing the necessary financing, see note
3, supra, the court proceeded with its review and heard oral
argunment on Cctober 26, 1993. Transcript, Oal Argunent, Oct.
26, 1993, at 12-13.

°Revi ewi ng the agencies' actions required sifting through a
vol um nous record spanning over a decade, as well as nunerous
briefs and supplenental briefs submtted by amci curiae and the
parties thenselves. Amci submtting briefs in this action
include the National WIldlife Federation, the National Parks and
Conservation Associ ation, the League of Wnen Voters of the
Virgin Islands, the St. Croix Landmarks Society, Inc., and the
Chri st opher Col unbus Jubil ee Conmttee, Inc.
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five in St. John, and five in St. Croix. 1d. The five menbers
of each island constitute a Commttee of the Comm ssion. 1d. at
§ 904(b).™

Persons aggrieved by the decision of a CZM Committee may
appeal to the Board of Land Use Appeals. 1d. at 8§ 914(a). The
Board may deci de the appeal only on the record of the proceedings
before the CZM Conmittee. V.I.R & Regs. tit. 12, 8§ 914-10(a).
The Board may hold a hearing in which the parties argue their
respective cases, and may al so accept briefs fromthe parties and
amci. V.I. Code Ann. tit. 12, 8§ 914(c); V.I.R & Regs. tit. 12,
88 914-3(c)-(d); 914-8.

The Board's decision nmust be in witing and nust i nclude
findings of fact and conclusions of law. V.I. Code Ann. tit. 12
8§ 914(d); V.I.R & Regs. tit. 12, 8§ 914-10(a). If the Board
grants an application for a permt, it may al so i npose conditions
to ensure conpliance with the "objectives and purposes” of the
VICZMA.  V.I. Code Ann. tit. 12, 8§ 914(d). Once appeal to the
Board i s exhausted, any person aggrieved by the grant or deni al
of an application may then petition this court for review 1d.
at 8 913(d); V.I.R & Regs. tit. 12, 8§ 914-20.

The identity of the issues before this court, as well as the
appropriate standard of review, are disputed. Sugar Bay contends

that the "only issue before the District Court"” is "whether the

%' n this case, the Committee involved was from St. Croix.
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Board of Land Use Appeals was correct in its conclusion that the
Coastal Zone Managenent Commi ssion had 'substantial evidence
before it which could support approval of [Sugar Bay's] Joint
Application and i ssuance of the two maj or coastal zone permts.”

Sugar Bay Suppl enental Brief [hereinafter "Resp't's Supp. Br.] at

4-5 (citing Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 317 (3d
Gr. 1968)).
This court disagrees. Properly franmed, the issues on review
are whether the CZM Conmittee and t he Board:
(1) approved the project despite the failure of the
devel oper to provide information concerning the
envi ronnental inpact of the project necessary to neet
Its burden of proving that the project was consi stent
with the goals, policies and standards of the VI CZVA
and contained all feasible mtigation neasures, as
required by V.1. Code Ann. tit. 12, 8§ 910(a)(2);
(2) failed to assure that the project would conply
with applicable water quality standards, as required by
V.l. Code Ann. tit. 12, 8§ 906(b)(5) and & 911(c), and
whet her the Board exceeded its statutory authority when
it ordered the Division of Environnmental Protection to
i ssue a water quality certification;
(3) failed to recognize properly the Salt River
estuary's status as an "Area of Particular Concern”
under the VICZMA or, alternatively, failed to adhere to
8



t he CZM Conmi ssion's own managenent gui dance for the

area; and

(4) inproperly approved the project despite the fact

that the dredgi ng and construction authorized by the

permts would cause substantial inpacts on sensitive

coastal resources, in violation of the environnental

goal s and policies of the VI CZNA.

In reviewing the actions of the CZM Conmittee and t he Board,
the court nust, in effect, apply two standards of review "the
first to be applied by the Board to the CZM Conmittee's deci sion,
and the second to be applied by this Court to the Board's

actions." Conservation Society v. Board of Land Use Appeals, 21

V.l. 516, 519 (D.V.l. 1985).

The standard of review applied by the Board to CZM
Comm ttee actions authorizes the Board to review any deci sion or
action of the Committee in which the findings, inferences,
concl usi ons, or decisions are:

(a) in violation of constitutional, Oganic Act
of 1954, or statutory provisions;

(b) in excess of the statutory authority of the
Comm ssion, Commttee, or Conm ssioner;

(c) rmade upon unl awful procedure;

(d) affected by other error of |aw,

(e) erroneous in view of the reliable, probative,
and substantial evidence on the whole record,
or

(f) arbitrary, capricious, or characterized by

9



abuse of discretion or clearly unwarranted
exerci se of discretion.

V.1.R & Regs. tit. 12, § 914-3.
In review ng decisions of the Board on appeal, this court
must "determ ne[] whether the Board correctly applied the

appropriate standard.” Conservation Society v. Board of Land Use

Appeal s, 21 V.l1. at 520. This court nust accordingly determ ne:

(1) Wether the agency acted within the limts of
its statutory powers;

(2) \Whether the agency applied the rel evant | aw
correctly;

(3) Whether the agency findings are supported by
substanti al evidence on the record; [and]

(4) \Whether the agency has abused its discretion
by acting in an arbitrary or capricious
manner .

See Perry v. Governnent Enpl oyees Service Commin, 18 V.|. 524,

527 (D.V.1. 1981); Branch v. Bryan, 18 V.1. 54, 56 (D.V.l. 1980).

Thus, the substantial evidence standard urged by Sugar Bay is but

one of four standards of review that this court may apply.* The

“As indicated supra, Sugar Bay contends that the court is
limted to determ ni ng whet her substantial evidence exists to
support the CZM Comm ttee granting the permt. This position not
only contravenes Virgin |Islands casel aw, see supra, but also
fundanmental principles of adm nistrative | aw

Adm ni strative agencies, by their very nature, enjoy a
substantial anount of discretion. See Kenneth C Davis,
Adm ni strative Law Treatise 8 3.3 (2d ed. 1978). The judici al
role in review ng agency action is very limted -- generally the
court will defer to the expertise of the agency, and will not
performa de novo review. Thus, even if the court would have
arrived at a different result, it wll not second-guess the
agency.
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choi ce of which standard to apply depends upon the nature of the
claimof error.

[11. THE VIRG N | SLANDS COASTAL ZONE MANAGEMENT ACT

The authority and procedures for the CZM Commttee to review
applications to develop the Virgin Islands coastline rests in the
Virgin |Islands Coastal Zone Managenent Act of 1978 ("VI CZMA"),
V.l. Code Ann. tit. 12, 8 901 et seq. and its inplenenting
regulations at V.1.R & Regs. tit. 12, 8§ 901 et seq.™

The VI CZVA requires the CZM Conm ttee, when considering a
permt application, to reconcile tw nmutually antagonistic goals:
to preserve coastal resources, while sinmultaneously pronoting
econom ¢ devel opnent.

Thus, the VICZMA calls for the CZM Committee to "protect,
mai ntai n, preserve and, where feasible, enhance and restore, the
overall quality of the environnent in the coastal zone, the

natural and nman-nade resources therein, and the scenic and

Agency discretion is not without limts, however. The
degree of discretion accorded adm nistrative agencies
necessitates that the adm nistrative process conformto agency
rul es and regul ations, the Constitution, statutes, and the common
law. Richard J. Pierce, Jr. et al., Admnistrative Law and
Process 219 (1985). Accordingly, ensuring procedural integrity
serves as the touchstone of judicial review of agency action.

See id. at 221-23. To restrict the court then, as Sugar Bay
argues, to an exam nation of the underlying facts woul d
evi scerate the revi ew process.

2Epnact ment of the VI CZMA was pronpted by passage of the
Coast al Zone Managenent Act, 16 U S.C. 1451 et seq. (the "Federal
CZMA"), which offers financial aid to states that devel op Coast al
Managenent Plans. See 8 IV.C., infra.
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hi storic resources of the coastal zone for the benefit of
residents and visitors of the Virgin Islands.” V.I. Code Ann.
tit. 12, 8 903(b)(1). In the same breath, the VICZMA calls for
the "pronot[ion of] econom c devel opnment and growth in the

coastal zone" by, inter alia, "managing: (1) the inpacts of

human activity and (2) the use and devel opnent of renewabl e and
nonr enewabl e resources so as to nmaintain and enhance the | ong-
term productivity of the coastal environnent." 1d. at 8§

903(b) (2).

In the likely event that the CZM Conm ttee faces a conflict
bet ween these two goals, the conflict nust be resolved "in the
manner which is the nost protective of significant coastal
resources."*® |d. at § 905(e).

V. DI SCUSSI ON

A. | nposition of Conditions on the Permt

The first issue before this court is whether the CZM
Comm ttee and the Board approved the project despite the failure
of the devel oper to provide information concerning the

envi ronnental inpact of the project necessary to neet its burden

At one point Sugar Bay inplies that the CZVA grants
absolute priority to water-dependent devel opnent over all other
use of the coastal zone, including conservation. R App. 244-45.
The VICZMA, by its express terns, confers priority for coastal-
dependent devel opnent only as agai nst "ot her devel opnent in the
coastal zone." V.I. Code Ann. tit. 12, § 903(b)(3). Thus, if
the CZM Commttee were faced with two applications conpeting to
devel op the sane site, the water-dependent project, e.qg., a
mari na, would prevail over the non-water-dependent project, e.dq.,
an office building.

12



of proving that the project was consistent with the goals,

policies and standards of the VICZMA and contained all feasible

mtigation nmeasures, as required by V.I. Code Ann. tit. 12, 8§

910(a) (2).

The CZM Conmittee may issue a permt only after finding that

(A) the devel opnent is consistent with the basic goals,
policies, and standards provided in sections 903 and
906 of this chapter; and (B) the devel opment as finally
proposed incorporates to the maxi num extent feasible
mtigation neasures to substantially |essen or
elimnate any and all adverse environnmental inpacts of
t he devel opment; otherwi se the permt application shal
be deni ed.

1d. at § 910(a)(2).

devel

find,

Furt hernore, where an applicant, |ike Sugar Bay, intends to
op subnerged and filled | ands, ! the CZM Conmittee nust al so

inter alia:

(1) that the application is consistent wwth the basic
goal s of section 903 and with the policies and
standards of section 906 of this chapter; (2) that the
grant of such permt wll clearly serve the public
good, will be in the public interest and will not
adversely affect the public health, safety and general
wel fare or cause significant adverse environnental

V.l.

“The VI CZMA defines "subnerged and filled | ands" as

all lands in the Virgin |Islands permanently
or periodically covered by tidal waters up
to, but not above, the |line of nmean high
tide, seaward to a line three geographi cal
mles distant fromthe coastline of the
Virgin Islands, and all artificially nade,
filled in, or reclained |lands, salt ponds and
mar shes which were fornerly[,] permanently or
periodically covered by tidal waters.

Code Ann. tit. 12, 8§ 902(cc).
13



effects; (3) that the occupancy and/or devel opnent to
be aut horized by such a permit will enhance the

exi sting environnent or will result in mninum danage
to the existing environnent; (4) that there is no
reasonably feasible alternative to the contenpl ated use
or activity which would reduce the adverse
environnmental inpact . . . (5) that there will be
conpliance with the Virgin Islands territorial air and
wat er quality standards; [and] (6) that the occupancy
and/ or devel opnent will be adequately supervised and
controlled to prevent adverse environnental effects.

Id. at 8 911(c). The burden is placed on the devel oper to
denonstrate conpliance with these requirenents. 1d. at 8§
910(a) (2).

The CZM Committee may i npose conditions on an applicant
before issuing a permt. 1d. at 8 910(a)(3); 12 V.I.R & Regs.
tit. 12, 8§ 910-7(d), 910-11(b). But granting a permt before
the applicant has conplied is prohibited unless the CZM Committee
is assured of future conpliance and "t he applicant has
denonstrated in witing why the condition cannot be partly or
fully conplied with before issuance of the permt." V.I.R &
Regs. tit. 12, § 910-11(b) (enphasis added). Significantly,
however,

if any condition of a najor Coastal Zone Permt

requires the applicant to submt a plan for

satisfaction of a condition to the Division of Coastal

Zone Managenent and/or to the Conmttee for review and

approval, no Coastal Zone Permt shall be issued until

such plan(s) has been reviewed and approved.

Id. at 8 910-11(c) (enphasis added).
The CZM Conmittee conditioned the granting of the permt on,

inter alia, Sugar Bay: (1) developing a plan to preserve the
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salt pond and wetl ands; (2) financing an update of the existing
managenent gui dance plan including a supplenment indicating the
project's inpact on the environnent; (3) devel oping an Erosion
Sedi ment Control Plan; (4) submtting an G| Spill Contingency
Plan; (5) performng a nonitoring plan for water quality control;
(6) submitting and perform ng a study on the status and
conditions of the water table in the eastern Salt River watershed
and addressing the effect on the water table by the desalination
operation; (7) preparing an archaeol ogi cal survey; (8) providing
nore specific criteria defining "augnmented flushing" of the
mari ne basin, including the volunme of supplenentary fl ushing,
quality of flushing materials, and a discussion of potential
I npact from such flushing; (9) conducting an analysis on the
effects of dunping 255,000 gallons of brine daily into the marine
basin; and (10) conducting a baseline coliformstudy with nonthly
readi ngs of the water quality. None of these conditions had to
be nmet before the permts were issued. R App. 177, 180-81
(Permit No. CZX-98-86L, Y 6(b), (d), (e), (v), (W), (dd), (ii),
(ji), (kk), (I'l)); R App. 188-89, 191-93 (Permt No. CZX-98-86L
1 6(b), (d), (o), (t), (dd), (ee), (jj). (qq)).

The CZM Commi ttee found that once these conditions were net,

the project would, inter alia, "be consistent wwth the goals and

policies of the" VICZMA and "the requirenents for the occupancy
of subnerge[d] land." Transcript, CZM Conmttee, Dec. 4, 1986,
at 62, 96.
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Petitioner contends that the CZM Conmittee coul d not have
fulfilled its statutory mandate under V.l. Code Ann. tit. 12, §
910(a)(2) "[b]ecause the conditions to Sugar Bay's permt are
designed to generate the very information necessary to detern ne

n 15

the project's inpact. Petitioner's Supplenental Brief
[ hereinafter "Pet'r's Supp. Br."] at 8.

Raising a simlar issue, the petitioners in Confederated

Tribes v. FERC objected to the licensing of a hydropower project

by the Federal Energy Regul atory Comm ssion ("FERC'), arguing
that by issuing the license wwth a condition that further study
be done, the FERC violated its statutory obligation to consider
the environnental inpact of the project prior to licensing. 746

F.2d 466 (9th CGr.), cert. denied, 471 U.S. 1116 (1984).

The Ninth Grcuit agreed. The court first noted that it
"cannot and should not attenpt to substitute its judgnent for
that of the [agency]. But we nust deci de whether the [agency]
has correctly discharged its duties. . . . The [agency] nust see
to it that the record is conplete [and] has an affirmative duty
to inquire into and consider all relevant facts." 1d. at 472

(quoting Scenic Hudson Preservation Conference v. FPC, 354 F.2d

608, 620 (2d Cr. 1965), cert. denied, 384 U S. 941 (1966)).

Appl yi ng these principles, the court held that by (1)

>The remai ning conditions, which inpose specific
performance standards, are unopposed by petitioner. Transcript,
Oral Argunent, Cct. 26, 1993, at 22.
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issuing the license without requiring the licensee to submt a
fish and wildlife report, and (2) deferring study and resol ution
of fish protection issues pending the resolution of a parallel
proceedi ng, the FERC had violated its statutory nmandate to
consider, before issuing a |icense, the effect of the hydropower
project on fishery resources and possible mtigative neasures.
Id. at 471, 473.

Like the FERC, the CZM Commttee is statutorily required to
gauge the environnental inpact of each project and to explore
possible mtigative neasures before granting a permt. V.I. Code
Ann. tit. 12, 8§ 910(a)(2). Requiring the subm ssion of plans
inplicitly acknow edges an absence of information.' Until those
pl ans and studies were submtted, the record before the CZM

Commi ttee was necessarily inconplete.! Thus, as in Confederated

Tribes, the CZM Comm ttee abdicated its statutory obligations by

granting a pernmit without inquiring into all relevant facts.!®

Even Sugar Bay has conceded the need for further study and
exam nation. R App. 654 (Sugar Bay "freely concedes that
addi tional study is not only inportant but necessary.")(citing
Transcript, CZM Committee, Oct. 30, 1986, Testinony of WIIiam
Bruce, Managi ng Partner of Sugar Bay, at 8).

YUnder V.1. Code Ann. tit. 12, § 910(d)(1), the CzZM
Comm ssioner is charged with determ ning whether an application
is conplete. See also V.I.R & Regs. tit. 12, 8§ 910-7(a). Sugar
Bay inplies that acceptance of the application by the Conm ssion
forecl oses any further inquiry into the adequacy of the record.
Resp't's Supp. Br. at 12-13. Any such inplication nust obviously
be rejected.

%The CZM Conmittee al so violated a principal goal of the
CZMA, which is to involve the public in planning coastal zone

17



Contrary to Sugar Bay's assertion, the availability of
enforcenent neasures in no way acquits the CZM Conmittee of its
statutory obligations. See R App. at 243-44. Many of the plans
and studies required by the CZM Conm ttee are not subject to
approval by any governnent agency nor do they require anything
nore than the nere submi ssion of information. See, e.qg., Permt
No. CzZX-98-86L 11 6(b), (d), (v), (w, (jj), (I1); Permt No.
CZX98-86W T 6(b); (d); (0); (jj); (gq). Wthout performnce
standards or approval requirenents, any CZM Conm ttee enforcenent
effort would be fruitless. Mreover, ex post enforcenent is
obvi ously an inperfect guarantor, because penalties only kick in
once the danage is done.

Deferring the review of plans and studies until after a
permt is issued creates twn evils: the tendency to tolerate
nore environnental harm once devel opnent has begun, and the
I ncentive for applicants to present the CZM Conmittee with a fait
acconpli by delaying the subm ssion of the requested information.

See Confederated Tribes, 746 F.2d at 471, 473.

After time and noney have been invested, and construction
has begun, an agency wll likely tolerate nore environnental harm

than before. 1d. at 471 (quoting Environnental Defense Fund v.

Andrus, 596 F.2d 848, 853 (9th Gr. 1979)). Realizing this,

conservation and devel opnent. V.I. Code Ann. tit. 12, §
903(b)(11). Ganting the permt before receiving the plans and
studi es deprived the public of the opportunity to coment on the
results.
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applicants have no "incentive to submt all the required data as
qui ckly as possible.” [d. at 473. |Indeed, the applicant "my
very well attenpt to forestall the inposition of protective
nmeasures” until the project reaches such an advanced stage that
such neasures would be financially and practically infeasible.?*?
See id.

Adequat e revi ew and investigation of permt applications
serves as the linchpin of the VICZMA. To ensure adequate review,
the legislature requires the CZM Conm ttee to nmake certain
findings before ever issuing a permt. Accordingly, the
Comm ttee nust acquire all information reasonably necessary
before making the delicate judgnents required by the VI CZNVA

For these reasons, this court holds that no permt nay issue

until all necessary studies and plans have been submtted and

For exanple, plans relating to the effect of the dredging
and operation of the marina were required to be submtted before
dredgi ng, rather than construction, began. Sugar Bay had
previously threatened to abandon the project if the marina could
not be built. See, e.qg., R App. 266-67. Picture this scenario:
construction begins, substantial tinme and noney are spent, and
Sugar Bay finally gets around to submtting the necessary
information. The plans and studies reveal such serious inpacts
on water quality that devel opnent should not proceed. The CZM
Commttee is then faced wwth an intractable choice: to
indefinitely, even permanently halt construction, to inpose
costly mtigation neasures, or to allow the devel oper to proceed.

Requiring all plans and studies to be submtted before
issuing a permt avoids such a scenario, and ensures that the
policies of the CZMA are strictly adhered to by all concerned.
Most inportant, it guarantees that all information needed to
judge the inpact of the devel opnent on the environnent is
available to the CZM Conm ttee before it makes its deci sion.
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approved by the Division of Coastal Zone Managenent and/or the
Conmittee.? Accordingly, the court vacates the action of the
CZM Committee as well as the Board' s affirmance and remands this
matter to the Commttee for further proceedings. On renmand, no
permt may issue until the CZM Commttee or other appropriate
gover nnent agency has reviewed and approved the plans and studies
outlined supra. The Conmmttee nmust then review the application

de novo, taking into account the newWy submtted information.

Should the CZM Conm ttee decide on remand to i ssue permts
to Sugar Bay, certain deficiencies present in the original
proceedi ng nust be avoided. First, the Commttee never required
Sugar Bay to explain in witing why the conditions could not be
satisfied before the permt was issued. See V.I.R & Regs. tit.

12, § 910-11(b)(2).?* Such a violation of its own regul ations

2P| ans which are not needed to facilitate the CZM
Comm ttee's responsibilities under the VICZMA, such as docunents
relating to the acquisition of subpermts, are not enconpassed by
this holding. See, e.qg., R App. 180, Permt No. CZX-98-86L, 1
6(dd) (requiring subm ssion of an Q1 Spill Contingency Plan).

ZIVICS has failed to establish that the CZM Conmittee
viol ated Section 910-11(c) of the Virgin Islands Rul es and
Regul ati ons, which forbids issuing a permt if any condition
requires the applicant to submt a plan to the Division of
Coast al Zone Managenent and/or to the Conmttee for review and
approval. Section 910-11(c) contains an obvious | oophole -- it
only applies to plans which require review and approval by the
CZM Committee. Because the permt never required Sugar Bay to
submt the plans for review and approval, the Commttee could not
have violated the regulation. The court notes that today's
hol di ng cl oses this | oophole by effectively adding a corollary to
Section 910-11(c) -- if any condition of a nmajor Coastal Zone
Permt requires the applicant to submt a plan or study, the
pl ans and studi es nmust be reviewed and approved by the D vision
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was arbitrary and capricious. See Confederated Tribes, 746 F.2d

at 474; see also United States v. Nixon, 418 U. S. 683, 694-96

(1974) (An agency's failure to abide by its own regulations is
arbitrary and capricious.). Accordingly, Sugar Bay mnmust explain
why it cannot conply before the Commttee nay issue a permt with
conditions attached.

Second, the CZM Committee never found, as required by the
VI CZMA, that "the devel opnent as finally proposed incorporates to
the maxi num extent feasible mtigation neasures to substantially
| essen or elimnate any and all adverse environnental inpacts of

the devel opnent."? See V.I. Code Ann. tit. 12, 8§ 910(a)(2)(B)

of Coastal Zone Managenent and/or the Commttee before the permt
IS issued.

ZIn attenpting to excuse this |apse, Sugar Bay resorts to
two argunents. First, Sugar Bay argues that the very fact that
the CZM Conmittee issued the permt means that all requisite
findings were made. Alternatively, Sugar Bay argues that the
Board satisfied the statutory requirenment by explicitly making
the finding in its own decision. Both argunents nust fail.

The CZM Committee is required under its regulations to
provide a witten summary of its action, its findings and
concl usions, and any conditions attached thereto. V.I.R & Regs.
tit. 12, 8§ 910-7(d). Apparently, rather than providing a witten
summary, the Comm ttee adopted and read the recommended fi ndi ngs
and conclusions of the CZMstaff into the record. See
Transcript, CZM Commttee, Dec. 4, 1986.

If issuing a permt is predicated on nmaking certain
findings, the CZM Comm ttee nust explicitly set forth those
findings on the record. However, nowhere does the Conmttee find
that "the devel opnent as finally proposed incorporates to the
maxi mum extent feasible mtigation neasures to substantially
| essen or elimnate any and all adverse environnental inpacts" or
its equivalent. Furthernore, the statute specifically requires
the CZM Comm ttee, not the Board, to nmake the necessary findings.
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Accordingly, on remand the CZM Committee nust make this finding
and explain its basis before issuing any permts.

B. Water Quality Certification

VI CS contends that the CZM Committee erred in issuing
permts to Sugar Bay despite an "explicit finding" by the
Di vi sion of Environmental Protection® ("the Division") of the
Virgin Islands Departnent of Planning and Natural Resources®
"that the project could violate applicable water quality |aws."
Pet'r's Supp. Br. at 16. VICS further contends that the Board
overstepped its authority by ordering the Departnent to issue a
water quality certification against its will. Pet'r's Supp. Br.
at 17-109.

Before a permt may issue, the CZM Comm ttee nust find that
t he proposed devel opnent "will be [in] conpliance with the Virgin
I slands territorial air and water quality standards.” V.I|. Code
Ann. tit. 12, 8 911(c)(5). To that end, the Conmttee
di stributes copies of each permt application to various
agencies, including the Division, for their review. Transcript,

Board of Land Use Appeal s, Aug. 2, 1987, at 23-24.

See V.1. Code Ann. tit. 12, 88 910(a)(2); 911(c). Thus, the
Board's findings of fact cannot substitute for findings that the
Committee itself was required to nake.

Zpreviously titled the "Division of Natural Resources."”
Transcript, Board of Land Use Appeals, July 22, 1987, at 16.

#Previously titled the "Departnment of Conservation and
Cultural Affairs.” V.I. Code Ann. tit. 12, 8§ 182 (Supp. 1993).
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The Division is charged with enforcing the Virgin Island
| aws protecting water quality and plays a dual role in the
application review process. V.I. Code Ann. tit. 12, 8§ 183-184.
The Division's primary role is to review proposed devel opnent
projects to determne if such projects would be consistent with
the territory's water quality standards, and to report its
findings to the CZM Conmittee. Transcript, Board of Land Use
Appeal s Hearing, July 22, 1987, at 16.

The Division's secondary role is to issue water quality
certifications under Section 401 of the Cean Water Act, 33
US C 8§ 1341. Section 401 requires applicants for any federal
| icense or permt for an activity that may result in a discharge
into navigable waters to obtain a certification fromthe rel evant
State that the proposed discharge will conply with State water
quality standards. 1d.

The Division issued on October 26, 1986 a report entitled
"COASTAL ZONE PERM T APPLI CATI ON WATER QUALI TY REVI EW AND
CERTI FI CATION, " denying water quality certification to the Sugar
Bay project. The report stated in pertinent part:

4. VWATER QUALITY CERTIFI CATION. Denied, the proposed

dredgi ng coul d degrade the water quality in the marina

basi n, adjacent bay, and Salt R ver Submarine Canyon.

This could cause violations of the V.I. Environnental

Laws and Regul ations, Title 12, Chapter 7, Subchapters

186-3(b) (1) D ssolved Oxygen, 186-3(b)(11) Col or and

Turbidity, and 186-7 Antidegradation. See nunber six
bel ow.

5. ADDI TI ONAL | NFORVATI ON REQUESTED FOR CERTI FI CATI ON
If dredging is permtted by the C.Z M Commttee and
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the U S. Arny Corps of Engineers despite this denial

pl ease submit a detailed nonitoring plan to [the

Di vision] for review and approval before dredging
starts. The . . . plan nust insure that in the event
of a violation of water quality standards, or if any
degradati on of surroundi ng ecosystens . . . occurs,
dredging will stop and action will be taken to correct
t he cause of the violation/degradati on before dredging
can resune. Any violations or degradation detected
must be reported to [the Division] imrediately. Page
51 of the applicant[']s EAR refers to "organic wetting
agents" to increase the water and effluent nutrient
hol di ng capacity of the soil. Detailed information on
this product nmust be supplied in order to evaluate its
potential effects on water quality and marine life.

6. COMVENTS OR SPECI AL RESTRICTIONS: Proir [sic] to
any land clearing or construction, erosion control

devi ces nust be in place and i nspected with approval by
[the Division]. This will aid in preventing violations
of [various water quality laws]. |In order to conply
with these | aws the applicant nust agree to stop al
work if a violation is occurring and devote all man
power [sic] to finding its source and elimnating it.

R App. 105-06.7%

Later in the report, the Division spelled out the dangers
posed by the proposed project, and the water quality standards
likely to be violated. R App. 106. It further outlined the
"I nconsi stenci es" between the Sugar Bay proposal and Virgin
| sl ands environnental |aws and regulations. 1d.

Despite the Division's findings, the CZM Comm ttee found

%As Sugar Bay's own consultant noted, the major difference
bet ween the approach taken by the CZM Conm ttee and that taken by
the Division is that the D vision wanted all plans and studies
conpl eted and approved before granting a water quality
certification. Transcript, Board of Land Use Appeals, Aug. 2,
1987, at 25. The wi sdom of the approach taken by the Division
over that taken by the Conmttee is fully discussed earlier in
this opinion. See 8 IV.A, supra.
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that the project would conply with territorial water quality
standards. Transcript, CZM Conmittee, Dec. 4, 1986, at 96.%
However, the Commttee conditioned the permt on Sugar Bay
obt ai ning and conplying with all relevant federal and territorial
water quality pernmts before starting to dredge the marina.? R
App. 192 (Permt No. CzZX-98-86W Y 6(gQg)).

Petitioner inplies that a denial of the water quality
certificate per se precludes the CZM Commttee from findi ng that
the project conplies with territorial water quality standards.
This is incorrect. Under V.I. Code Ann. tit. 12, 8§ 911(c)(5),
the CZM Conmittee, not the Division, is charged with finding that
the project will neet water quality standards.

As an expert agency, the Division nmust receive the greatest

def er ence. Nonet hel ess, the CZM Conmittee can still find

*The Committee found that once Sugar Bay net the nyriad
conditions outlined supra, the project would conply with "the
requi renents for the occupancy of subnerge[d] |and" permts. See
V.1. Code Ann. tit. 12, 8§ 911(c). One of those requirenents is
"that there will be conpliance with the Virgin Islands
territorial air and water quality standards.” [d. at 8§
911(c)(5).

The CZM Conmittee al so attenpted to address the Division's
concerns by: (1) reserving the right to suspend dredging
operations tenporarily should potentially adverse environnental
i npacts or violations of the Water Quality Control Mnitoring
Pl an occur; (2) requiring Sugar Bay to submt an Erosion Sedi nent
Control Plan (ESCP); (3) requiring approval of the ESCP; (4)
explicitly limting dredging to previously dredged areas; (5)
requi ring Sugar Bay to submt a water quality control plan which
woul d address the Division's additional requirenments for water
quality certification, and (6) requesting a conplete anal ysis of
the effects of dunping brine into the water. R App. 190-93
(Permt No. CZX-98-86W (Y 6(i), (o), (dd), (ee), (qq)).

25



conpliance with the territorial water quality |aws despite
adverse findings by the Division.?® Thus, the proper inquiry is
whet her, if water quality certification is denied, substanti al
evi dence nonet hel ess exists to support the CZM Comm ttee's
finding of conpliance under V.lI. Code Ann. tit. 12, §

911(c) (5). %

However, substantial evidence can only exist on a conplete
record. In this case, as the court discusses supra, the record
was i nconplete. Thus, on remand, once Sugar Bay conpl etes the
record by submtting the required plans and studies, the CZM
Comm ttee nust reeval uate whether the project conplies with
territorial water quality standards. |In performng this
reeval uation, the CZM Conmi ttee nust accord substantial deference
to the findings of the D vision.

The remai ning i ssue before this court is whether the Board
exceeded its authority when it ordered the Division to issue a
water quality certification to Sugar Bay. The Board found that
substanti al evidence supported the CZM Conmittee's decision to

i ssue the pernmits notw thstandi ng the absence of a water quality

#The Division's own report anticipates such a possibility.
See R App. 105 (Noting that dredging may be "permtted by the
[CZM Comm ttee] and the United States Arny Corp of ENngi neers
despite" the denial of water quality certification) (enphasis
added) .

As a practical matter, the court anticipates few
ci rcunstances in which countervailing evidence sufficient to
outwei gh a denial of water quality certification will exist.
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certificate. R App. 207. The Board then went one step further
and "ordered” the Division to issue a water quality
certification. R App. 209; see also Transcript, Board of Land
Use Appeals, Aug. 2, 1987, at 5-58; Board of Land Use Appeal s,
Sept. 25, 1987, at 4-6.

At first blush, the Board's action seens unnecessary. Once
It determ ned that substantial evidence existed to support the
CZM Committee action, its inquiry could have, and shoul d have,
ended. In this case, however, the denial of the water
certification took on greater practical significance. Under
Section 404 of the Clean Water Act, Sugar Bay nust obtain a
permt fromthe Arny Corps of Engineers to dredge the marina. 33
US. C 8§ 1344. In turn, approval by the Army Corps of Engineers
is contingent on the Division certifying that the project
conplies with territorial water quality standards. See 33 U S.C
8§ 1341. Under these overl apping statutory schenes, the lack of a
water quality certification would effectively void Sugar Bay's
permt by preventing the dredgi ng and construction of the marina.
R App. 266; Transcript, Board of Land Use Appeals, Aug. 2, 1987,
at 25-29.

Describing this "catch-22" situation in a letter to the
Board, Sugar Bay asked the Board to order the Division to issue a
water quality certification. R App. 265-67 (asking that the
Board "mandate that the water quality certification be approved
and issued by the" Division). Although the devel oper had not
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appeal ed, * the Board reviewed data originally contained in the
Sugar Bay EAR, an excerpt of which was attached to the letter
Sugar Bay subnitted to the Board.® In its review, the Board not
only found that the Division's findings were in error, but
proceeded to order it to issue a water quality certification,

ostensibly as a condition to the developer's pernmt.3* R App.

%VI CS appeal ed the Conmittee's finding that the project
woul d conply with water quality standards notw t hstandi ng the
denial of the water quality certificate to the Board. At no tine
di d Sugar Bay appeal the permts or any conditions attached
t hereto.

1Thi s data allegedly underlies the Division's findings of
nonconpl i ance. However, testinony fromthe witer of the report,
Mar sha G | nak- Tayl or, indicates that the Sugar Bay data was not
the sole basis for the Division's findings. See Transcript,
Board of Land Use Appeals, July 22, 1987, at 20-21; see also
Transcri pt, Board of Land Use Appeals, Aug. 2, 1987, at 17 (Vice
Chai rman of the Board questioni ng whether the denial was based on
the EAR figures alone). Apparently, the Division collected its
own data, which according to Ms. G | nak-Tayl or was never provided
to the CZM Commttee. See Transcript, Board of Land Use Appeal S,
July 22, 1987, at 20-21.

%2Condi ti on Ei ght provides that:

A Water Quality Report shall be issued by the Division
of Environnental Protection Section of the Departnent
of Planning and Natural Resources, contingent upon the
subm ssion and approval of a Mnitoring Plan prepared
by an i ndependent consultant. During conctruction
[sic], said consultant shall report directly to the

O fice of Coastal Zone Managenent.

R App. 209.

The practical effect of this order is questionable. The
Board conditioned certification on Sugar Bay submtting, and the
CZM Committee and the Division approving, a nonitoring plan.
Transcript, Board of Land Use Appeals, Aug. 2, 1987, at 30.

Under the terns of Condition Eight, if the Division rejects the
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209 (Decision of Board of Land Use Appeals (Dec. 17, 1987),
condition 8); see also Transcript, Board of Land Use Appeals,
Aug. 2, 1987, at 5-58.

Sugar Bay contends that the Board's action was entirely
within its province. According to Sugar Bay, the VI CZMA vests
the CZM Committee and the Board with primary authority over
regul ati on of the coastal zone. Sugar Bay relies heavily on
Section 905, which directs all public agencies to cooperate with
the CZM Committee in admnistering the VICZMA and to exercise
their regulatory authority consistent with the VICZMA. V.I. Code
Ann. tit. 12, 8 905(j); see also 10 V.1. Op. A G at 42 (opining
that the VI CZMA nmandat es interagency cooperation).

Cooperati on does not nmean dom nation. The CZM Conm ttee,
relying on input fromthe Division, nust determ ne whether the
project will conply with applicable water quality standards. In
turn, the Board nust review the decision of the CZM Commi ttee.
Whet her a water quality certification will issue, however, is a
separate and distinct inquiry that sinply does not involve the

Board or the CZM Comm tt ee.

plan, it need not certify the project. Mreover, if the D vision
were to refuse to certify the project, the Board has no apparent
authority to enforce the order. Thus, certification was far from
guar ant eed.

Despite the dubious force of the Board directive, both
parties have assuned that Condition Ei ght anobunts to a Board-
mandated certification of the project. See, e.qg., Pet'r's Supp.
Br. at 15, n.5. Accordingly, the court will briefly explore the
I ssue on those terns.
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"The provisions of the [VICZMA] contenpl ate managenent or
regul atory activities relating to the coastal zone . . . by
departnments and agencies [other] than the [DPNR]." 10 V.1. Op.
A.G at 41. For exanple, "Section 904(d) exenpts fromthe
jurisdiction of the [ DPNR] those coastal zone nanagenent
activities or progranms carried out by any other agency at the
time the [VICZMA] becane effective, as well as any activities or
prograns which the Governor may assign to any other agency."” |[|d.
Furthernore, Section 905(f) of the VICZMA provides that

except as otherw se specifically limted by territorial

or federal law, [the VICZMA is not a limtation] on the

power of any public agency to adopt and enforce

additional regulations, not in conflict with this

chapter [or to] inpos[e] further conditions or

restrictions on |land or water uses or other activities

whi ch m ght adversely affect coastal zone resources.

Mor eover, Section 905(i)(4) specifically prohibits the VI CZVA
frominterfering with or limting any territorial water quality
and pol lution | aws. *

The court reads these provisions as prohibiting the Board
fromusurping the authority and duties accorded to the D vision
by its own governing statute. O course, the CZM Conm ttee and
the Board are free to make the granting of the permt conti ngent

on Sugar Bay obtaining certification. Wat they cannot do is

attenpt to control or influence the Division in its decision-

¥'n addition, "Section 910(g) recognizes the jurisdiction
of the United States Governnent over devel opnent and occupancy of
the trust lands.” 10 V.1. Op. A G at 41 (citing V.I. Code Ann
tit. 12, 8§ 910(9)).
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maki ng process.

Sugar Bay warns that this overlapping regulatory authority
allows the Division to exercise veto power over the CZM
Comm ttee's exclusive permt granting authority. That is, as
Sugar Bay colorfully puts it, the Division tail is inproperly
waggi ng the CZM Committee dog. Transcript, Oral Argunent, Cct.
26, 1993, at 47.

Sugar Bay ignores the reality of devel opnent projects.
Devel opnent projects require permts fromassorted public
agencies as a matter of course. The granting of a permt by one
agency does not require the granting of permts by the others.
Adopting Sugar Bay's view, the CZM Comm ttee and the Board coul d
order any governnental entity, froma recal citrant planning
comm ssion to a "by the books"™ building inspector, to issue the
rel evant permts. To suggest that the legislature intended to
vest such power in either the Board or the CZM Committee defies
reason.

Accordingly, while the permit may be nade contingent on the
Division certifying the project, on remand neither the CZM
Comm ttee nor the Board nmay absolutely or conditionally require
the Division to issue a water quality certification.

C. "Area of Particular Concern" Designation

The next issue before the court is whether the CZM Committee
and the Board failed to recogni ze properly the Salt River
estuary's status as an Area of Particular Concern under the
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VI CZMA or to adhere to the CZM Commi ssion's own nanhagenent
gui dance for the area.

Enact ment of the VICZMA was pronpted by Congress' passage of
t he Coastal Zone Managenent Act (the "Federal CZMA'), which
offers financial aid to states that devel op Coastal Managenent
Plans in conformance with the standards of the Federal CZVA. 16
US C 8§ 1451, et seq. This grant-in-aid programis adm nistered
by the National Oceanic and Atnospheric Adm nistration's ("NOAA")
O fice of Coastal Zone Managenent. NOAA nakes grants to coasta
states to devel op managenent prograns for the | and and water
resources of their coastal zone in order to receive approval by
the Secretary of Commerce and remain eligible for future funding.
16 U.S.C. § 1454,

As a condition to receiving fundi ng under the federal CZMA,
the Virgin Islands governnent submtted a Final Environnental
| npact Statenent ("FEIS') in 1979, which set forth the proposed
Coastal Zone Managenent Programfor the Virgin Islands. See R
App. 51-67. In the FEIS, the Virgin Islands Planning Ofice
designated 18 areas, including Salt R ver, as "areas of
particul ar concern"” ("APCs"). App. 57-60.

APCs are "areas in the coastal zone that require special and
nore detail ed planning anal ysis and the preparation of speci al
pl ans and i nplenentation nechanisnis].” V.I. Code Ann. tit. 12,
8 902(b). An area is designated as an APC based on its "coastal -
rel ated val ues or characteristics, or because [it] nmay face
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pressures which require detailed attention beyond the general
pl anni ng and regul atory systemwhich is part of the State's
overall coastal program This special managenent may incl ude
regul atory or permt requirenents applicable only to the area of
particular concern.” 15 C.F.R § 923.20(a).

In 1981, a CZM staff nmenber, A R Teytaud, prepared a "fi nal

draft" of the @Quidance Plan for the Salt R ver Bay Area of

Particular Concern (the "CGuidance Plan"). R App. 68-104. The

pur pose of the Guidance Plan was to "provide a prelimnary
eval uation of the resources and issues in the Salt R ver APC .
and to suggest sone appropriate managenent responses” until a
nore detailed study could be undertaken.** R App. 72.
Agai nst this background, the CZM Conm ttee refused to regard
Salt River as an "official" APC based on Section 909 of the
VI CZMA, whi ch provides that:
The Comm ssion may reconmend, after reasonable notice
and public hearings, designation of areas of particul ar
concern within the . . . coastal zone and submt such
recomendations to the Legislature for adoption. In
recomrendi ng the designation of areas of particul ar
concern, criteria for selection and inplenenting
actions shall be included in a report prepared and
adopt ed by the Conm ssion.
V.l. Code Ann. tit. 12, 8§ 909.

Vi ewi ng Section 909 as the sole nechani smfor designating

¥Anong the managenent responses suggested were that strict
erosi on control neasures should be inplenented, dredging should
be restricted to the two partially devel oped sites, and a strict
policy forbidding future danage to salt ponds or terrestrial
wet | ands shoul d be adopted. R App. 90-92.
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APCs, the CZM Conmi ttee reasoned that because the Conm ssion had
neither finalized the Teytaud draft nor submitted it to the
| egi slature for approval, Salt River did not neet the
requirenents for formal designation as an APC. Neverthel ess,
Salt River's "unofficial"” status was not entirely disregarded
during the application process. Sugar Bay purportedly treated
Salt River as an APC in preparing its EAR See R App. 456-58.
Furthernore, the Commttee pledged to treat Salt R ver as an APC,
and to use the existing Guidance Plan in evaluating Sugar Bay's
application. See Permt No. CzZX-97-86L, T 6(c) ("The Salt R ver
Basin is designated as an area of Particular Concern (APC) by the
CZM Commi ssion. [The Teytaud] report shall be used as a
gui deline for the devel opnent of this area.")

In its appeal to the Board, VICS clained that the CZM
Commttee acted arbitrarily and capriciously by failing to
anal yze the Sugar Bay application in accordance wth the CGui dance
Plan. The Board, finding the requirenments of Section 909
unsatisfied, rejected VICs' claimand dismssed the Guidance Pl an
as "nothing nore than a proposed inplenentation plan for Salt
River." R App. 199-201; see also Transcript, Board of Land Use
Appeal s, Aug. 2, 1987, at 57-96. The Board concl uded that the
CZM Committee was not obligated to anal yze Sugar Bay's
application in accordance with the Gui dance Pl an.

Inits appeal to this court, VICS contends that the Board
erred as a matter of law when it found first, that the

34



designation of Salt R ver as an APC was w thout |egal effect, and

second, that the CZM Committee did not have to conformits review

of Sugar Bay's application to the findings of the Guidance Pl an.
The court's review of this issue is plenary. Bouton v.

&overnnment of the Virgin Islands, 28 V.I. 211, 218 (3d Gr.

1993). VICS contends that the FEI'S served to designate
officially Salt River as an APC. VICS further contends that
Section 909 nerely applies to designating future APCs, that is,
APCs not already designated by the FEIS.

VICS relies on the Federal CZMA, which requires states as a
prerequi site to program approval to inventory and desi gnate
"areas of particular concern within the coastal zone." 16 U S.C
8 1454(b)(3); 15 C.F.R 8923.21(b). In addition, states nust

provide in their managenent prograns "for procedures by which
areas of particular concern are designated.” 16 U S.C 8§
1455(c) (9).

As further support, VICS relies on an excerpt fromthe FEIS,
whi ch after describing the process by which the 18 APCs were
desi gnated, noted that Section 909 of the VICZMA "provides a

mechani sm for future designation through adoption by the

| egislature. R App. 57 (enphasis added).*®

®Inits reply brief, VICS also cites to a report by NOAA
which simlarly notes that Section 909 "provides that any new APC
oo may be designated by the Legislature upon reconmendati on”
of the Commssion. R App. 717-18; R App. 739. Because this
report was neither before the CZM Committee nor the Board, it
nmust be disregarded. See Haines v. Liggett Goup Inc., 975 F. 2d
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The interpretation and evidence offered by petitioner nust
be rejected.® Although extrinsic evidence contradicting the
pl ai n | anguage of Section 909 exists, this court cannot disregard
the plain nmeaning rule of statutory construction: where the
statutory | anguage i s unanbi guous, extrinsic evidence cannot be

consi der ed. Governnent of the Virgin Islands v. Knight, 989 F. 2d

619, 633 (3d Cr.), cert. denied, 114 S.C. 556 (1993).

In essence, VICS is urging this court to turn the rules of
statutory construction on their head, by looking first to
extrinsic evidence, and then to the statutory |anguage. |d. at
633 ("Statutory interpretation begins with the | anguage itself.")
A court may resort to extrinsic evidence only where facial

anbiguity exists. Governnent of the Virgin Islands v. Santi ago,

27 V.1. 232 (D.V.1. 1992); Island Periodicals, Inc. v. Qive, 26

V.I. 258 (D.V.1. 1991). A court may not use extrinsic evidence

to inject anbiguity into a facially unanbi guous statutory

81, 92-93 (3d Gr. 1992) (holding that a reviewing court is
l[imted to the record before the initial tribunal).

Mor eover, the probative value of both the NOAA report and
FEI S excerpts is limted, because "[s]tatenents from.
nonof ficial sources having no special connection with the
preparation and proposal of a bill are not generally considered
for interpretation purposes.” United States v. Sorrell, 562 F. 2d
227, 232 n.6¢c (3d Cr. 1977), cert. denied, 436 U.S. 949 (1978)
(quoting Sutherland, Statutory Construction 8 48.11, at 213 (4th
ed.)).

%In researching this issue, the court discovered that the
| egi slative history for Section 909 was either |ost or m spl aced.
This of course explains why neither party cited to the
| egi slative history in support of their respective argunents.
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provi si on.

The | anguage and neani ng of Section 909 are clear -- for an
APC designation to have | egal effect, the |egislature nust
approve both the designation and the managenent gui deli nes.
Mor eover, petitioner's argunent that Section 909 only applies to
future designations of APCs fatally undercuts its position.
Section 909 predated the FEI'S submission to NOAA ¥ See R App.
52 (Transmttal Letter dated March 19, 1979). Thus, any
desi gnation of APCs occurring after 1978 had to conply with the
procedural requirenents of Section 909. This court finds that
the requirenents of Section 909 were never net, and thus that the
designation of Salt River Bay as an APC in the FEI'S does not have
| egal force.?3®

Nor does the court find that the Conmttee is bound by the
Teytaud draft Qui dance Pl an because wi thout official APC

designation by the legislature, it |acks |egal basis. Moreover,

%The | egislature enacted Section 909 on Cctober 31, 1978,
and it becane effective on February 1, 1979. See V.|. Code Ann.
tit. 12, 88 909, 901 note (1982) (noting that the "Act Cct. 31,
1978, No. 4248, 824, Sess. L. 1978, p. 317, provided 'The
effective date of this Act [No. 4248] shall be February 1,
1979'"). The FEI'S was not submtted until March 19, 1979.

%The court takes judicial notice of a bill, No. 20-0252,

i ntroduced on Novenber 24, 1993 and signed into | aw on June 9,
1994, which designates Salt River and seventeen other areas as
APCs pursuant to Section 909. According to newspaper accounts,
threats by federal agencies to stop funding the CZM program
finally pronpted the Legislature to act on the Comm ssion's
recommendations. See The Virgin Islands Daily News, Nov. 4,
1993, at 4.
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it is no nore than a draft; no governnental body has approved or
adopted it. For these reasons, the draft Gui dance Plan is non-
bi ndi ng.

One |l ast issue presents itself. According to the testinony
of Benjam n Nazzario, Director of the CZM staff, |ack of funding
was responsible for the delay in finalizing the Teytaud draft and
i npl ementing Section 909. Transcript, CZM Commttee, Dec. 4,
1986, at 85-86.

To remedy the situation, the CZM Commttee struck a Faustian
bargain with Sugar Bay. As a condition to the permt, the
Comm ttee required Sugar Bay to finance the updating of the
Teytaud draft by an i ndependent consultant chosen jointly by
Sugar Bay and the Conmittee, and to issue a suppl enent
"indicating the inpact of [its devel opnment] and incorporating the
| at est data available.” Permt No. CZX-98-86L, {1 6(d); Permt
No. CZX-98-86W 1 6(d).

Sugar Bay obtained its permts and the Comm ssion obtained
its funding. Yet this deal cane at a cost -- the cost of
grandf at heri ng the Sugar Bay project from updated managenent
gui delines. See Comments of Comm ttee Menber Ogden, CZM
Committee, Dec. 4, 1986, at 84 ("[I]t seens a little strange.
We're using a najor developnent -- one of the |argest ever
proposed for St. Croix to . . . enhance the APC, it's sonething
i ke saying, you had to destroy this in order to save [it].");
see also Transcript, Board of Land Use Appeals, Aug. 2, 1987, at
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83-84; 89-97 (discussing "grandfathering"” effect of condition
6(dd)).

Wth respect to this issue, the court's hands are tied by
the dictates of Section 909. Salt R ver is not an APC and the

managenent gui del i nes are non-binding.* Yet condition 6(d)

smacks of a quid pro quo exchange. |Indeed, Condition 6(d) was
viewed as such by the Committee. The record indicates that the
Commi ttee inproperly considered the use of Sugar Bay for funding
as a factor mtigating adverse ecol ogical inpacts. See Conments
of Benjam n Nazario, Director of the Division of Coastal Zone
Managenent, Transcript, CZM Commttee, Dec. 4, 1986, at 85
("Basically, what we're doing here is, if you deny the
application, you do it on environnental reasons. |f you approve
it, you utilize [condition 6(d)] as a tool to, as a mtigating
factor for things you cannot do. . . . [A]pprove [the
application], utilizing this updating of the APC as a mtigating
factor.")

Nowhere does the VICZVA allow the Commttee to consider such
a factor in weighing the conpeting concerns inherent in
devel opi ng the coastal zone. Mtigation neasures relate "to
substantially | essen[ing] or elimnat[ing] any and all adverse
envi ronnment al inpacts of the devel opnent,” not to whether Sugar

Bay will cover revenue shortfalls for a public agency. V.I. Code

¥0OF course, the legislature could consider enacting
| egislation retroactively designating Salt R ver as an APC.
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Ann. tit. 12, § 910(a)(2). Accordingly, on remand the CZM
Comm ttee may not consider Sugar Bay's willingness to finance the

updating of the APC as a mitigating factor.
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D. Can this Court's Action be Considered a Taking?

Because this court is remanding the matter to the CZM
Commttee, the fourth and | ast issue of whether substantial
evi dence existed to support CZM Conm ttee' s deci sion need not be
reached. However, Sugar Bay raises an issue which the court nust
consider, if only briefly.

Sugar Bay inplies that anything short of this court
affirmng the actions of the CZM Comm ttee and the Board w ||
constitute a "taking" under the Fifth Amendnent. Consideration
of this contention is barred by the ripeness doctrine.

"Ri peness is 'peculiarly a question of timng.'" Taylor

Inv. Ltd. v. Upper Darby Twp., 983 F.2d 1285, 1290 (3d Gir.),

cert. denied, 114 S.Ct. 304 (1993) (quoting Thomas v. Union

Carbide Agric. Prods. Co., 473 U S. 568, 580 (1985)). "Its basic

rationale is to prevent the courts, through avoi dance of
premat ure adjudi cation, fromentangling thensel ves in abstract

di sagreenents.” Taylor Inv. Ltd., 983 F.2d at 1290 (citing

Abbott Lab. v. Gardner, 387 U.S. 136, 148 (1967)).

For a claimin an as-applied challenge to a | and use
regul ation to be considered ripe the claimnt nust establish two
prerequisites. First, the property owner nust show that he has
obtained "a final and authoritative determ nation of the type and
intensity of developnent legally permtted on the .
property," that is, he nust conply with the finality rule.

McDonal d, Sommer & Frates v. Yolo County, 477 U.S. 340, 348
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(1986); see also United States v. Riverside Bayview Hones, Inc.,

474 U. S. 121, 127 (1985) (holding that denial of a permt is a
prerequisite to a regulatory taking). Second, the property owner
nmust exhaust established procedures and just conpensation nust be

denied. WIIlianson Planning Conmn v. Ham lton Bank, 473 U. S.

172, 194-95 (1985).

No denial of the permt application has occurred. At this
point in the proceedi ngs, no one, not even this court, can
predict "the type and intensity of devel opnent” that the CZM
Commttee will allow at Salt River. Accordingly, it would be
premature for this court to decide Sugar Bay's takings argunent.

[11. CONCLUSI ON

The CZM Conmittee and the Board are entrusted with
safeguarding the Virgin Islands nost prized commodity -- its
natural resources. Because the coastal zone and its environs are
so precious, decisions affecting its use and devel opnent
naturally provoke interest frommany quarters. For sone, the
coastal zone represents econom c opportunity for those w thout
any; for others, it represents an opportunity to preserve the
i slands' ecol ogical heritage. The presence of such varied
concerns nakes it all the nore inportant that the agencies
charged with protecting the coastal zone adhere to the highest
standards of procedural integrity.

In this instance, although the agencies acted with good
intentions, certain procedural shortcuts were taken. As this
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court's opinion denonstrates, such shortcuts underm ne the

ef fectiveness of the VICZVMA in protecting coastal zone resources.
Accordingly, this court will vacate the decision of the CZM

Commttee and its affirmnce by the Board, and renmand the nmatter

to the CZM Comrittee for further proceedings consistent with this

opi ni on.

STANLEY S. BROTMAN
UNI TED STATES DI STRI CT JUDGE
SI TTI NG BY DESI GNATI ON

DATED: June 13, 1994
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IN THE DI STRI CT COURT OF THE VI RG N | SLANDS
DVISION OF ST. CRA X

VI RG N | SLANDS CONSERVATI ON
SOCI ETY, I NC.,

Petitioner, : CIVIL NO. 87/339
v. : ORDER ON
: WR T OF REVI EW
VI RG N | SLANDS BOARD OF LAND
USE APPEALS and VI RGI N | SLANDS:
COASTAL ZONE MANAGEMENT :
COVM SSI ON
Respondent s,
and

SUGAR BAY LAND
DEVELOPMENT, LTD.,

| nt ervenor.

This matter having cone before the Court on the petition for
wit of review of petitioner Virgin |Islands Conservation Society,
I nc.;

Havi ng consi dered the subm ssions of the parti es;

For the reasons set forth in the Court's opinion of this
dat e;

IT 1S on this 13th day of June, 1994 hereby ORDERED t hat

(1) the decisions of the Coastal Zone Managenent Committee

and the Board of Land Use Appeals are vacated; and
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(2) this matter is remanded to the Coastal Zone Managenent
Comm ttee for further proceedings in accordance with the Court's

opinion of this date.

STANLEY S. BROTMAN
UNI TED STATES DI STRI CT JUDGE
SI TTI NG BY DESI GNATI ON

ATTEST

ORI NN F. ARNOLD
Clerk of the Court

By:

Deputy O erk

cc: CGordon C. Rhea, Esq.
Robert G Dreher, Esg.
Kevin A. Ranes, Esq.
El i sabeth R Sauer, Esq.
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